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Syllabus

The Board has consolidated six petitions seeking review of an Underground
Injection Control (“UIC") permit issued by United States Environmental Protection
Agency Region IX (“Region”) to Puna Geothermal Venture (“PGV”) and COSI Puna,
Inc., pursuant to the Safe Drinking Water Act (“SDWA"), asamended, 42 U.S.C. 88 300f
- 300j-26. Petitionsfor review have been filed with the Board by PGV (Appea No. 99-
2), Friends of the Red Road (Appeal No. 99-2A), Gail MacKenzie (Appea No. 99-2B),
Adrian Barber (Appea No. 99-3), Michael T. Hyson (Appea No. 99-4), and Puna
QOutdoor Circle (Appea No. 99-5).

PGV operates a geothermal power plant in Pahoa, Hawaii. Geothermal steam
from the production wells is used to turn turbines to produce electricity. Condensed
steam, brine, and non-condensible gases from the production wells are then disposed of
into the same subsurface formation from which they were removed. Since beginning
operation, PGV has, with the consent of Region | X, operated under a State-issued permit.
Although the Region directly administers the UIC program in Hawaii, it initialy
determined that afederal permit for geothermal injection operationswould not be required
unless the State of Hawaii did not appear to be adequately regulating suchfacilities. On
June 10, 1996, the Region natified PGV that the Region would require afederal permit
for continued operation of thefacility. PGV submitted apermit application on July 30,
1996. The Region issued adraft permit on March 3, 1998, and allowed public comment
until June 23, 1998. The final permit was issued on June 16, 1999. These petitions
followed.

The parties raise numerous issues allegedly supporting Board review. These
include: 1) the Region erred in requiring PGV to obtain a federal permit; 2) assuming
issuance of a permit was appropriate, EPA erred in requiring an individual rather than an
areapermit; 3) the Region erred inimposing permit conditionsunrel ated to the protection
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of an underground source of drinking water (“USDW?"); 4) certain permit provisions are
S0 vague as to be void; 5) certain conditionsareclearly erroneousbecauseitisimpossible
to comply with them; 6) certain conditions violate SDWA 8§ 300j-4 (Records and
inspections) and 40 C.F.R. § 144.5 (Confidentiality of information); and 7) certain
provisions contain typographical and other errors and must be revised.

HELD:

(1) The Region had the authority to require PGV to apply for apermit. Inthis
regard, the Board concludes: (a) The aquifer underlying the facility meets the definition
of aUSDW at 40 C.F.R. § 144.3, and istherefore entitled to protection under the SDWA
and its implementing regulations. The Board rejects PGV’ s assertion that in order to
establish the existence of a USDW, the Region must identify a specific public water
system that the USDW could supply; and (2) Although ClassV injectionwells, such as
those at issue in this case, are authorized by rule under 40 C.F.R. § 144.24, the Region
may, under certain circumstances, require the owner or operator of such wellsto obtain
apermit. In the present case, the Region had the authority to require a permit under 40
C.F.R. § 144.25 which allows the EPA to issue a permit where “[t]he protection of
USDWs requires that the injection operation be regulated by requirements * * * which
are not contained in the rule.”

(2) The Region did not abuseitsdiscretion in issuing an individua rather than
an area permit. Nothing in the regulations requires the Region to issue an area permit.
Rather, under 40 C.F.R. § 144.33, the decision whether to issue an individual or area
permit is left to the discretion of the Region. The Board finds nothing unreasonable in
the Region’s determination in this case.

(3) The permit isremanded. On remand, the Region is ordered to incorporate
those permit changes it has agreed to in its response to PGV’ s petition. Inaddition, the
Regionisordered to provide asufficient rational efor inclusion of thefollowing conditions
or remove them from the permit: Condition 11.A.2.a (600-foot setback requirement),
Condition 11.B.1.d. (emergency response plan) , I1.B.1.e. (notification of emergency
responders), 11.E.11. (additional monitoring and reporting), 11.F.2. (plugging and
abandonment plan), and 111.E.13. (notification of non-permitted releases). Unless the
Region decidesto remove these conditions (or the offending portions of these conditions)
from the permit, the Region must accept and respond to public commentson itsdecision
toretainthese conditions. Any party who participatesin the remand processwith regard
tothese permit conditionsand isnot satisfied with the Region’ sdecision on remand, may
file an appeal (limited to these issues) with the Board pursuant to 40 C.F.R. § 124.19.
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(4) The petitions filed by Gail Mackenzie (appeal no. 99-2B) and Adrian
Barber (appeal no. 99-3) are dismissed as untimely.

(5) On all other issues raised by the various petitioners, review is denied.

Before Environmental Appeals Judges Scott C. Fulton,
Ronald L. McCallum, and Edward E. Reich.

Opinion of the Board by Judge McCallum:

I. BACKGROUND

We have consolidated six petitions seeking review of an
Underground Injection Control (“UIC") permit issued by United States
Environmental Protection Agency Region I1X (“Region”) to Puna
Geothermal Venture (“PGV”) and COSI Puna, Inc., pursuant to the
Safe Drinking Water Act (“ SDWA”), as amended, 42 U.S.C. 88 300f -
300j-26. Ptitions for review have been filed with the Board by PGV
(Apped No. 99-2), Friends of the Red Road (Appeal No. 99-2A), Gail
MacKenzie (Appea No. 99-2B), Adrian Barber (Appea No. 99-3),
Michael T. Hyson (Appea No. 99-4), and Puna Outdoor Circle (Apped
No. 99-5). At the Board's request, the Region filed responses to the
petitions;! aong with relevant portions of the administrative record and an

'Response to Petition, Puna Geothermal Venture, Appeal Number: UIC 99-2
(Oct. 8, 1999) (“Region’s PGV Response”); Response to Petition and Excerpts of
Record, Puna Geothermal Venture, Appeal Numbers: UIC 99-3, UIC 99-4, UIC 99-5
(Octaber 8, 1999); Responses to Petitions for Review: Appeal Nos. 99-2A and 99-2B
(April 14, 2000).
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index to the entire administrative record.? PGV has adso filed areply to
the Region’s response to PGV’ s petition.?

PGV operatesageothermal power plant in Pahoa, Hawaii. PGV
commenced operation of the plant in 1993 with two production wells and
three injection wells. Geothermal steam from the production wells is
used to turn turbines to produce eectricity. Condensed steam, brine, and
non-condensible gases from the production wells are then disposed of
through the three injection wellsinto the same subsurface formation from
which they were removed. Region's PGV Response at 5. A small
quantity of other fluids (supplemental water, anti-corrosion, and anti-
scaling chemicals) isalso disposed of inthismanner. 1d. Since beginning
operation, PGV has, with the consent of Region IX, operated under a
State-issued permit.  Although the Agency directly administers the UIC
program in Hawaii (see 40 C.F.R. § 147.600-601), the Region initialy
determined that a federal permit for geothermal injection operations
would not be required unless the State of Hawaii did not appear to be
adequately regulating such fecilities* Region’s PGV Response &t 6.

On June 10, 1996, the Region notified PGV that the Region
would requireafederal permit for continued operation of thefacility. See

2The Administrative Record has been consecutively numbered and will becited
as“AR" aong with the appropriate page number.

3Puna Geothermal Venture's Reply to Region I X's Response to Petition for
Review (Oct. 10, 1999) (“PGV Reply”). Puna has aso filed a motion requesting
dismissal of the appealsfiled by Friends of the Red Road (Appeal No. 99-2A) and Gail
MacKenzie (Appeal No. 99-2B). Motion to Dismiss Petitionsfor Review Filed by Gail
MacKenzie and Friends of the Red Road (Athena Peanut).

4Under 40 C.F.R. § 144.24, Class V injection wells such as PGV's are
authorized by rule. Under certain circumstances, however, the Agency may require the

owner or operator of aClassV well authorized by rule to apply for a permit. See 40
C.F.R. §8 144.25(a) and 144.12 (c)-(d).
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Letter from Region 1X, to PGV (June 10, 1996), AR 100696. The Region
stated, in part:

To date, your facility has been authorized to inject under
a generd U.S. Environmental Protection Agency
regulation that makes federal permits optional for Class
V wells. However, pursuant to 40 C.F.R. sections
144.12(c)(1) and 144.25(a), we are now requiring
operators of wells used for the disposal of geothermal
fluds in Hawaii to apply for a federal UIC permit
because the higtorical use of geotherma injection wells
has shown that this type of well can endanger
Underground Sources of Drinking Water (USDW). A
permit is also necessary for such actions as operations,
testing, monitoring, reporting, and corrective action
which are not contained in authorization by rule.

Id. PGV submitted a permit application on July 30, 1996, for the three
exiging injection wells and an unspecified number of additiona wells to
be added to the facility. Region’s PGV Response at 12. The Region
issued adraft permit on March 3, 1998, and alowed public comment until
June 23, 1998. The fina permit was issued on June 16, 1999. These
petitions followed.

1. DISCUSSION

Under the rulesgoverning this proceeding, aUIC permit decision
will ordinarily not be reviewed unless it is based on a clearly erroneous
finding of fact or conclusion of law, or involves an important matter of
policy or exercise of discretion that warrants review. 40 C.F.R.
§ 124.19(a). As the Board has stated on numerous occasions, the
Board's power of review should be “sparingly exercised” and “most
permit conditions should be findly determined at the Regional level.” In
re Jett Back, Inc., UIC Appeal Nos. 98-3 & 98-5, dip op. a 7 (EAB,
May 27, 1999), 8 EA.D. __ (quoting 45 Fed. Reg. 33,290, 33,412
(May 19, 1980)). The burden of demonstrating that review iswarranted
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rests with the petitioner who challenges the Region’s permit decision or
the conditions contained in the permit. See 40 C.F.R. § 124.19(a); Inre
Environmental Disposal Sys., Inc., UIC Apped Nos. 98-1 & 98-2, dip
op. a 4 (EAB, Oct. 15, 1998), SE.AA.D. .

A. PGV Petition

PGV’ spetitionraisesnumerousissuesallegedly supporting Board
review. Theseissues can be summarized asfollows. 1) the Region erred
in requiring PGV to obtain a federal permit; 2) assuming issuance of a
permit was appropriate, EPA erred in requiring anindividua rather than
an area permit; 3) the Region erred in imposing permit conditions
unrelated to the protection of an underground source of drinking water
(“USDW?”); 4) certain permit provisons are so vague as to be void;
5) certain conditions are clearly erroneous because it is impossible to
comply withthem; 6) certain conditions violate SDWA § 300j-4 (Records
and inspections) and 40 C.F.R. § 144.5 (Confidentiaity of information);
and 7) certain provisions contain typographica and other errors and must
be revised. Each of these issues will be discussed below.

1. Region’s Authority to Require a Permit

PGV argues that the Region lacked the authority under the
SDWA and itsimplementing regulations at 40 C.F.R. part 144 to require
PGV to obtain a federal permit in this case. Petition for Review of a
Final Permit Issued by the Environmental Protection Agency Region IX
(“PGV Petition”) at 4. PGV argues that the Region was without
authority to issue an individual permit because the Region failed to
established a jurisdictiona foundation for requiring a permit, namely, the
existence of a USDW that supplies or may be reasonably expected to
supply a public water system. 1d. at 7, 9. PGV aso argues that the
permit improperly regulates production wells rather than injection wells.

As apreliminary matter, athough PGV frames its argument in
terms of the Region's aleged failure to establish ajurisdictional basis for
requiring a permit application, the issue before the Board at thisjuncture



PUNA GEOTHERMAL VENTURE 7

is the threshold issue of whether Board review of the jurisdictiona issue
iswarranted. The burden of demonstrating the appropriateness of Board
review of thisissue clearly rests with PGV.

a. USDW Issue

PGV argues that the Region has failed to establish that the
aguifer underlying the facility meets the statutory definition of a USDW,
and therefore the Region lacked the authority to issue a permit in this
case. PGV asserts that before an aquifer can be considered a USDW
entitled to protection under the SDWA, the statute requires a showing
that the aquifer “can be reasonably expected to supply any public water
system.”® According to PGV, the Agency has failed to establish the
existence of a public water system that could be supplied by the aquifer.
PGV dates further that the quality of the water is poor and there is a
“low likelihood” that the aquifer will ever be used to supply drinking
water. PGV petition at 10-11. For the following two reasons, PGV has
failed to convince us that review is warranted.

Firgt, although PGV is correct that the SDWA includesthe term
“public water system” in defining when underground injection endangers
asource of drinking water, nothing in the statute requiresthat the Agency
identify a specific public water system. On the contrary, the statute
states that underground injection endangers a drinking water source if
injection could result in the presence of any contaminant “in underground
water which suppliesor can reasonably be expected to supply any public
water system.” SDWA § 300h(d)(2) (emphasisadded). Useof theterm
“any” indicates that Congress did not intend to extend protection only to
those drinking water sources associated with a specific public water
system, but sought to protect USDWs of sufficient quality such that they

PGV citesto SDWA 8§ 300h(d)(2), which states, in part, that “[u]nderground
injection endangers drinking water sourcesif such injection may result in the presencein
underground water which supplies or can be reasonably expected to supply any public
water system of any contaminant * * *.” 42 U.S.C. § 300(h)(d)(2).
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could potentially supply any system meeting the definition of a “public
water system.”® A drinking water source is of sufficient quality and
quantity to supply apublic water system if the source meetsthe definition
of USDW at 40 C.F.R. § 144.3. Because, as discussed below, the
aquifer at issuein this case meetsthis definition, the Region appropriately
considered it a USDW entitled to protection under the Act. See 40
C.F.R. 8 144.7(a) (any aquifer meeting the definition in section 144.3 is
aUSDW). PGV’sarguments to the contrary are therefore rejected.

Where the Agency determines that an aquifer that otherwise
meets the definition of a USDW has no real potential to be used as a
drinking water source, the Agency may designate such an aquifer asan
“exempted aquifer.” See 40 C.F.R. 88 144.7 (Identification of
underground sources of drinking water and exempted aquifers) and 146.4
(Criteria for exempted aquifers). Under such circumstances, the aguifer
would not be considered aUSDW. 40 C.F.R. 8§ 144.1(g). Asno such
designation has beenmade in the present case, the aquifer underlying the
PGV facility must be considered a USDW. Id. (“No aquifer is an
‘exempted aquifer’ until it has been affirmatively designated under the
proceduresin 144.7.").

And second, what PGV failsto recognizeisthat in the regulatory
definition of aUSDW at 40 C.F.R. § 144.3, the Agency has established
criteria for determining when an aquifer may be reasonably expected to
upply a public water system. Under the regulations, an underground
source of drinking water is defined as:

5The statute defines “ public water system” as:

[A] system for the provision to the public of water for human
consumption through pipes or other constructed conveyances, if
such system has at least fifteen service connections or regularly
serves at least twenty-five individuals.

SDWA § 300f(4)(A).
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[A]n aquifer or its portion:

(8(2) Which supplies any public water system; or

(2) Which contains a sufficient quantity of ground
water to supply a public water system; and

(i) Currently supplies drinking water for human
consumption; or

(ii) Contains fewer than 10,000 mg/| total dissolved
solids; and

(b) Which is not an exempted aguifer.

40 C.F.R. § 144.3 (emphasis added). Asthis definition makes clear, an
aquifer may be considered a protected USDW if the aquifer is of
sufficient quaity and quantity such that it could potentialy supply apublic
water system. Thus, consistent with the statutory language discussed
above, an aquifer that does not currently supply a public water system
and does not currently supply drinking water for human consumption may
nevertheless be a USDW if it contains a sufficient quantity of ground
water to supply a public water system and contains fewer than 10,000
mg/l of total dissolved solids. The Region argues, and PGV does not
dispute, that the aquifer meets these requirements. Indeed, PGV itself
seems to acknowledge that the aguifer might technically meet the
regulatory definition of aUSDW (PGV Petition at 11). Thus, the aquifer
underlying the facility meets the regulatory definition of a USDW.’

b. Permitting Decision
PGV argues that evenif aUSDW exists, the Region’s decision

to require a permit was clearly erroneous and an abuse of discretion. In
particular, PGV states:

"To the extent that PGV seeks to challenge the regulations defining a USDW,
we decline to consider such a challenge in the context of this permit appeal. Seelnre
Woodkiln, Inc., 7 E.A.D. 254, 269 (EAB 1997); In reSucklaFarms, Inc., 4 E.A.D. 686,
698 (EAB 1993).
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Taking into account the low risk of contamination posed
by geotherma injection wells generdly, PGV’s
demonstrated history of effective operating and
monitoring programs, the fact that the aquifer isunlikely
ever to supply drinking water, and the extensive
regulatory controls already imposed by [the State of
Hawaii], the Region has articulated no factualy-
supported reason to require PGV to obtain a federal

permit.
PGV Petition at 23. We disagree.

Asheldinaprior Agency decison, aRegion’ sdecision to require
the owner or operator of a ClassV well to apply for apermit is a matter
committed to the sound discretion of the Region. In re Pontiki Coal
Corp., 3E.A.D. 572, 576 (Adm'r 1991). Absent compelling evidence
that the Region abused its discretion in thisregard, we will not disturb the
Region’s determination. Upon review, PGV has failed to convince us
that review is necessary.®

In requiring PGV to submit a permit application, the Agency
reliedon 40 C.F.R. 88 144.25 and 144.12. Section 144.25 authorizesthe
Agency to require the operator of a Class V well to apply for an
individual or area permit. This section States, in part:

8As apreliminary matter, wenotethat in support of theargument that apermit
is not necessary, PGV cites to various statements by EPA indicating that geothermal
wells generally present a moderate to low risk of contamination. PGV Petition at 13.
While this may be correct, the issue in this case is not the risk posed by geothermal
facilities nationwide, but whether the Region erred in determining that PGV’ sfacility in
particular should be permitted. Thus, EPA’s characterization of geothermal facilitiesin
genera isof limited significance in this matter. See Pontiki Coal, 3 E.A.D. at 577 (the
ranking of certain types of wells in EPA’s national scheme of priorities is of no
significance in determining whether the Region committed clear error or abused its
discretion in requiring an individual facility containing such wellsto apply for apermit).
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Cases where individual or area UIC permits may be
required include:

* * * * * * *

(3) The protection of USDWSs requiresthat theinjection
operation be regulated by requirements, such as for
corrective action, monitoring and reporting, or operation,
which are not contained in the rule.

40 C.F.R. 8§ 144.25(8)(3). Section 144.12 dtates, in part:

(c) For Class V wdlls, if a any time the Director learns
that a Class V well may cause a violation of primary
drinking water regulations under 40 C.F.R. part 142, he
or she shdll:

(1) Require the injector to obtain an individua
permit[.]

(d) Whenever the Director learns that a Class V well
may be otherwise adversdly affecting the health of
persons, he or she may prescribe such actions as may
be necessary to prevent the adverse effect, including
any action authorized under paragraph (c) of this
section.

40 C.F.R. §8 144.12(c) & (d).

The Region assartsthat its permitting decision wasjustified under
both 40 C.F.R. 88 144.25 and 144.12. In particular, the Region states:

Authorization by rule of a Class V injection well only
requires the owner or operator of an injection well to
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inventory the well (40 CFR 8§144.26) and not endanger
USDWs (40 CFR 8144.12). In the case of PGV, EPA
has determined that to protect the USDW, and
ultimately human health and the environment, additional
conditions are necessary. These conditions include:
requiring financial assurance for the actual costs of
plugging and abandoning wells; providing EPA with
sufficient notice so that a representative can witness
mechanical integrity tests (MIT); providing a UIC
contingency plan; notification of upset conditions; and
injectate and ground water monitoring.

A Response to Comments on the Federal Draft Underground Injection
Control Permit to Puna Geothermal Venture and COS| (Constellation
Operating Services Inc.) Puna Inc. June 1999 (“Response to
Comments’) at Y 2.e. Further, the Region argues that a permit is
necessary for the following two additiona reasons. (1) the risk of
blowouts (the uncontrolled release of steam and brine) when drilling
injections wells. The Region points out that in 1991, two blowouts
occurred at the PGV facility during the drilling of injection wellsthat may
have resulted in contaminants reaching ground water. The Region states
that “PGV’s plans to drill new injection wells present the possibility of
future blowouts and possible impacts to the USDW.” Region's PGV
Response at 13; and (2) the detection of corrosion damage and a casing
lesk in a PGV injection well in 1992 and the possibility of a loss of
mechanica integrity in thefuture dueto ongoing corrosion. Id. at 14; see
also Response to Comments at 1 2.a.

We need not address | of the Region’s arguments in support of
its permitting decison. That is, because we believe the Region's
concerns regarding prior blowouts at the PGV facility and the failure of
the State-issued permit to require adequate financia assurances for
shutting and abandoning injection wells provide sufficient support for
requiring a permit application, we need not address the Region’s other
arguments. While PGV is, of course, free, and in fact does, object to the
need for and/or the content of individual permit conditions, these
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objections do not convince us that the Region's decision to require
submission of a permit application was unreasonable.

According to the record before us, in February of 1991, a
blowout occurred during thedrilling of aninjection well designated aswell
KS-7. See AR-100258, 200113; Region's PGV Responseat 6. In June
of the same year a blowout occurred during the drilling of another well,
designated as KS-8. According to atechnical evauation of the cause of
the KS-8 blowourt:

[T]he blowout occurred because of inadequacies in
PGV’ sdrilling plan and procedures and not as aresult of
unusua or unmanageable subsurface geologic or
hydrologic conditions. While the geothermal resourcein
the area being drilled is relatively hot, the temperatures
are not excessive for modern technology and methodsto
control. Fluid pressures encountered are aso
managesble if proper procedures are followed and the
appropriate equipment is utilized.

A previous blowout of short duration occurred
on February 21, 1991, at the KS-7 injection well being
drilled by PGV at a depth of approximately 1600. The
unexpected incident derted PGV to the possibility of
encountering a high temperature, fractured zone at a
relatively shallow depth. The experience a KS-7
prompted PGV to refine its hydrologicad mode;
however, the drilling plan used for KS-8 was not
changed.

Not only did PGV fal to modify its drilling
programfollowing the KS-7 blowout, but they also failed
to heed numerous “red flags’ * * * in the five days
preceding the KS-8 blowout * * *.
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AR-100258. The Region citesto evidence in the record suggesting that
these blowouts ° may have resulted in contaminants entering the
USDW.° Region's PGV Response a 6-7. For example, a study
prepared by the U.S. Geological Survey in 1994 stated, in part:

Chloride concentrations and Cl/Mg ratios measured in
downhole samples collected in 1991 and 1992 from
[monitoring] well MW2 show increases from about 500
to 1,100 mg/L and 30 to 100 mg/L, respectively * * *,
Variationsin chloride of this magnitude are observed in
other wells * * * but no consistent trends exist.
Downhole temperatures measure on a daily basis in
MW?2 rose and fell by about 7°C in June 1991;
subsequent, but less frequent, measurements indicate a
long-term increase of about 10°C through 1992 * * *.
The timing of these changes of MW2 and the proximity
of thiswell to KS 8 (1,000 ft away) indicate a possible
relation between the MW2 chemical changes and the
blowout of KS 8 in June 1991.

9We note that PGV denies that the incident involving well KS-7 was a
“blowout.” Rather, PGV asserts that this “blowout” was actually a“brief steam ‘kick’
which resulted in amomentary release of steam (unlike the longer ‘blowout’ at KS-08).”
PGV Petition at 25. However, because an investigation of the KS-8 blowout refersto the
incident involving the KS-7 well as a “blowout” as well (see Independent Technical
Investigation of the[PGV] Unplanned Steam Release, June 12 and 13, 1991 PunaHawaii,
AR-100256), and because the incident appears to meet the definition of a “blowout”
provided by the Region (uncontrollable release of steam and brine), we will, for the
purposes of this decision, refer to theincident asa“blowout.” In any event, even were
we to agree with PGV that the KS-7 incident involved a “steam kick” rather than a
“blowout,” our analysis would not be affected.

10Bothblowoutsalsoresulted ininjuriesto workersat thefacility (AR-200113,

400063). TheK S-8 blowout resulted in a60-foot cloud of steam emanating from thewell
and required the evacuation of nearby residents. AR-400063.
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Potential Effects of the Hawaii Geothermal Project on Ground-Water
Resources on the ISland of Hawaii, U.S. Geologica Survey (1994), AR
100529, 100564. Under these circumstances, we conclude that the
Region did not abuse its discretion in determining that the drilling and
operation of up to seven new ClassV injection wells (now authorized by
the find permit) could endanger the USDW.!*

We note further that in its Response to Comments, the Region
stated that the State of Hawaii required financial assurancein the amount
of $250,000 for plugging and abandoning thetwo existing production wells
and three injection wells. Region's PGV Reply at 14. As the Region
notes, however, PGV’s own estimates indicate that the cost of plugging
and abandoning only the three injection wells will exceed $140,000 per
wel. Letter from PGV to Region IX (Sept. 24, 1996) with attached
“Cost Estimates to Plug and Abandon Injection Wells’ (AR 101554-55).
The Region, therefore, appropriately determined that the existing financial
assurance mechanism was insufficient to properly close the injection
wells and that additional requirements were necessary. See 40 C.F.R.
§ 144.25(a)(3) (the Agency may require a permit where protection of
USDWSs requires that the injection operation be regulated by
requirements not contained in the rule); Response to Comments at { 2.e.
For these reasons, we conclude that the Region wasjustified in requiring
a permit under the UIC regulations.

11PGV deniesthat these blowouts significantly affected the USDW. See PGV
Petition at 24. According to PGV, the evidence regarding the alleged connection between
USDW contamination and the blowouts at wells KS-7 and KS-8 is insufficient to
conclude that these blowouts had any effect on the USDW. Id. at 25. While it may be
true that therecord is not conclusive on thisissue, thereis sufficient evidence fromwhich
the Region could conclude that PGV’ s operation may have resulted in contamination of
the USDW. See SDWA § 300h(d) (“Underground injection endangers drinking water
sources if such injection may result in the presence in underground water * * * of any
contaminant * * *.”) (Emphasis added).
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c. Production Wells

PGV assertsthat the Region has exceeded itsauthority under the
SDWA in attempting to regulate production rather than injection wells.
See PGV Ptition a 16-18. In commenting on this issue during the
comment period PGV sated that “[p]roduction wells, not being injection
wells, are outsde EPA’s jurisdiction.” PGV Comments at 17.
According to PGV, wellsaretypicaly drilled as production wellsand then
converted to injection wells if they prove unsuitable for production. 1d.
In responding to this comment, the Region stated:

The final permit references production wells in regards
to conversons from non-injection wells (eg.
developmentd, production, exploration) to injection
wells. The permit dso requires notification prior to
drilling injection and non-injection wdls  (eg.
developmental, production, exploration) because PGV
and [the State] have notified EPA that al waells,
including injection wells, will be drilled as production
wells. So EPA can prepare for the likely conversion of
aproduction well to an injection well, EPA is requiring
notification prior to drilling any well. While production
wells are not regulated under the UIC regulations, EPA
can address problems caused by production wells under
section 1431 of the [SDWA] and other acts.

Response to comments at ] 17.a. Thus, athough the Region concedes
that the UIC regulations do not regulate production wells, the Region
states that the fina permit contains provisions relaing to the drilling of
suchwells because it is PGV’ s practice to convert certain of these wells
toinjectionwels. PGV’ s petition does not addressthe Region’ sresponse
inthisregard. Rather, the petition merely elaborates on PGV’ s assertion
that the Region lacks authority to regulate production wells. Review is
therefore denied on thisissue. See In re Arizona Municipal Storm
Water NPDES Permits, 7 E.A.D. 646, 661 (EAB 1998) (in order to
obtain review, a petitioner must demongtrate why the Region’ s response
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to commentsis clearly erroneous or otherwise warrantsreview), review
denied sub nom. Defenders of Wildlife v. U.S. EPA, 191 F.3d 1159
(9th Cir. 1999).

Moreover, given the near certainty that at least some of the
production wells will be converted to injection wells and thus be required
to meet construction, monitoring, and other requirements under the UIC
regulations, PGV has failed to convince us that incluson of permit
provisons related essentialy to notifying the Region prior to drilling anew
well (either injection or production) was unreasonable. See 40 C.F.R.
88 144.52(a)(9) (authorizing the Region to “impose on a case-by-case
basis such additiona conditions as are necessary to prevent the migration
of fluidsinto underground sources of drinking water.”) and 144.52(b)(1)
(“In addition to conditions required in al permits the Director shdll
establish conditions in permits as required on a case-by-case basis, to
provide for and assure compliance with al applicable requirements of the
SDWA and parts 144, 145, 146 and 124.”).

For these reasons, we reject PGV's assertion that the Region
lacked the authority to issue the permit with provisions addressing
production wells.

2. Area Permit

PGV argues that even if the Region had the authority to issue a
permit in this case, the Region erred in requiring an individua rather than
an area permit. PGV states that it meets the requirements for an area
permit under 40 C.F.R. § 144.33(a) and that an individua permit is not
necessary.? That section statesthat the Region “may” issueapermit on

1240 C.F.R. § 144.33(9) states:

The Director may issue a permit on an area basis, rather than for
eachwell individually, provided that the permitisfor injection wells:
(continued...)
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an area basis under certain conditions. Upon review, wefind no basisto
grant review on thisissue.

Nothing in the regulations requires the Region to issue an area
permit even if the permittee might otherwise meet the requirements of
section 144.33. Rather, the decision whether to issue an individud or
area permit is left to the discretion of Region. In its response to
comments on this issue, the Region stated, in part:

[1]ssuing an area permit would eiminate public review
and comment on the number of wellsand their locations,
because the exact number of wells and their location
within the property boundary would not have to be given
under an areapermit. Given PGV’ s proximity to homes,
the problems it has encountered drilling injection wells,
and EPA’s commitment to involve the public in this
process, EPA decided not to issue an areapermit which
would alow PGV to drill an unlimited number of
injection wells anywhere within the property boundary
and diminate public review of certain information.

Response to Comments at 15.a. Because we find nothing unreasonable
in the Region’s determination in this regard, review is denied on this
issue.r

12(,..continued)

(1) Described and identified by location in permit application(s) if
they are existing wells* * *;

(2) Within the same well field, facility site, reservoir, project, or
similar unit in the same State;

(3) Operated by a single owner or operator; and

(4) Used to inject other than hazardous waste.

BMoreover, PGV’ spetitionfailsto convinceusthat it suffered any substantial
(continued...)
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3. Permit Provisions Unrelated to Protection of USDWs

PGV argues that the Region has imposed permit conditions that
are unrelated to the protection of USDWSs and are therefore outside the
scope of the SDWA. PGV objectsto five permit conditionson thisbass.
These are: (1) condition I1.A.2.a (wel setback requirement);
(2) condition 11.B.1.d (emergency response plan); (3) condition I11.E.13
(notifications of non-permitted releases); (4) 11.B.1.e. (recommended
notification to emergency responders); and (5) 11.E.11. (additiond
monitoring and reporting). According to PGV, because these conditions
either arise under other statutory schemesor have no basisinthe SDWA,
the Region's decision to include such conditions was clearly erroneous
and constitutes an abuse of discretion. PGV Petition at 31. Each of
these permit conditions is discussed below.

a. Condition I1.A.2.a: Setback Requirement.
Condition I1.A.2.a. of the fina permit States:

The permittee is authorized by the EPA to
operate the three (3) existing geothermal injection wells,
and construct and operate up to seven (7) new
geothermal injection wells, contingent on the conditions
of this permit being met. The new wellswill be located
onthewell padswithin the property boundary delinested
in Appendix B, and will be set back at least 600 feet
from the property boundary.

13(....continued)
prejudice as aresult of the Region's decision to issue an individua rather than an area
permit. The petition does not, for example, mention any actions or activitiesthat would
be prohibited or made more burdensome as aresult of the Region’s decision. Indeed, at
one point in the petition, PGV states that “[a]s an area permit holder, PGV also would
be subject to the same regulatory requirements as if it were to receive an individual
permit.” PGV Petition at 27.
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In responding to PGV’s comment objecting to this condition during the
comment period, the Region, citing 40 C.F.R. § 144.12(d), stated that it
may on acase-by-case basi s establish permit conditions“to prevent Class
V wells from adversely affecting the health of persons.” Response to
Comments at 1 30.b. The Region further stated that “[t]here are homes
adjacent to PGV’ s property line. Giventhat injection wells can blow out
(KS-8 is an example of this), the setback is designed to prevent such
incidences from adversely affecting the health of persons.” 1d. Inits
petition, PGV asserts that the provision should be removed because
potential injury to nearby residents has nothing to do with USDW
protection and is therefore outside the scope of the SDWA .14

In responding to the petition, the Region again states that the
setback requirement is necessary to prevent adverse health effects to
nearby residents because of prior blowouts at thefacility. Region’sPGV
Response at 22. However, the Region fails to explain why the setback
requirement would provide any additional protection to the USDW. See
In re Federated Oil & Gas, 6 EAA.D. 722, 725 (EAB 1997) (a permit
condition is appropriate only as necessary to implement the provisions of
the SDWA and itsimplementing regulations) (citing Envotech 6 E.A.D.
at 264). Accordingly, thisprovisonisremanded. On remand, the Region

PGV also states that the setback requirement “is not related to the operation
of the well, only the drilling of it * * * [and] [b]ecause the drilling of wells is not
regulated under the UIC scheme * * * the permit condition is clearly erroneous.” PGV
Petition at 32. Wedisagree. Asthe Region pointsout, theregulationsat 40 C.F.R. part
144 are replete with requirements related to the construction and drilling of wells. See,
e.g., 40 C.F.R. 88 144.16 (“When injection does not occur into, through or above a
[USDW] , the Director may authorize awell or project with less stringent requirements
for area of review, construction, mechanica integrity * * *), 144.31(a) (Unless an
underground injection well isauthorized by rule under subpart C of thispart, al injection
activities, including construction of aninjectionwell are prohibited), and 144.52(a)(1) (the
owner or operator of a proposed new well shall submit plans for testing, drilling, and
construction as part of the permit application). Aswewill not entertain challengesto the
regulationsin the context of a permit appeal, review is denied on this basis. See cases
cites supra note 7.
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must either provide an explanation of why this provision is necessary to
protect the USDW or remove it from the permit.

b. Condition I1.B.1.d.: Emergency Response Plan
Condition I11.B.1.d. of the final permit states:

Not withstanding [sic] the conditions of Part I1.A.2. and
[1.B.6. of this permit being met, fina approva of new
wells will not be given until sixty (60) days following the
close of the public comment period on EPA’S review
report of PGV’ s Emergency Response Plan. Approval
of new wellsshall be conditioned on the compl eteness of
the emergency response plan.

PGV argues that review of this condition should be granted because:
(1) the condition is overly vague because the Region has not established
any criteria for determining the “completeness’ of the emergency
response plan (“ERP")! (PGV Petition at 32, 38-39); (2) the Region has
no authority under the SDWA to require PGV to modify the emergency
response plan (Id.); and (3) the provisons of the ERP bear little
relationship to USDW protection but concern such thingsasair pollution
and fire protection and are therefore beyond the Region’s authority. Id.
a 33.

I'n responding to PGV’ s comments on thisissue during the public
comment period, the Region stated:

15PGV’s ERPis aplan that consists of the following: afacility description, a
description of local emergency services, a chain of command in case of emergency, a
description of potential emergency situations, medical services available, evacuation
plans, training requirementsfor employees, provision for emergency preparednessdrills,
procedures for coordination with local officias, and proceduresto inform local residents.
AR 401,116 (exhibit 4 to Region’s PGV Response).
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The ERPs are relevant to injection wells because an
incident such as a blow out can impact the USDW by
direct contamination or by fracturing the confining layer
between the USDW and the blowout, and may
adversely affect the health of persons. As stated in 40
CFR 8144.52(b)(1), “In addition to conditions required in
al permits the Director shall establish conditions in a
permit as required on a case-by-case basis, to provide
for and assure compliance with al applicable
requirements of the SDWA and parts 144, 145, 146, and
124.” Thisincludes §144.12(d) which states*Whenever
the Director learns that a Class V well may be
otherwise adversaly affecting the health of persons, he
or she may prescribe such actions as may be necessary
to prevent the adverse effect, including any action
authorized under paragraph (c) of this section.”

Accordingly, permit conditions shall be established to
prevent Class V wells from adversely affecting the
hedlth of persons. The 60 days following the close of

the public comment period gives EPA timeto assessany
new information in the public comments regarding
potential adverse health affects from drilling a new
injection well and the ability of the ERPs to mitigate
these effects. The public comment period on EPA’s
review of the ERPs began on February 19, 1999 and
closes on May 31, 1999. The 60-day UIC assessment
of the public comments closes on July 30, 1999.

Upon request, EPA, which isthe agency responsiblefor
enforcing the Emergency Planning and Community
Right-to-Know Act, will review and comment on state
or local ERPs. The National Contingency Plan (40
C.F.R. 8300.415(b)(2)) authorizes EPA to consider
emergency response actions at those sites that pose an
imminent threat to human health or the environment
* * * \While EPA can review ERPs, EPA agrees that
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it cannot make PGV and the County modify their ERPs.
* * *  While EPA cannot make PGV correct
deficiencies in its own ERP, PGV has the ability to
remedy those deficiencies. Thus, the approva of new
wells is contingent on the completeness of PGV’'s ERP.
Criteria for completeness are contained in EPA’s
review of the ERPs.

Response to Comments at  32.e. In its response to the petition, the
Region repesats its assertion that this condition is necessary to protect the
USDW because of the possibility of blowout during drilling operationsand
to prevent adverse health effects to nearby residents. Region’s PGV
Response at 22-23.

Upon review, the Region has failed to convince us that this
permit provision is necessary to protect USDWSs. Although the Region
asserts that it has authority to include this condition under 40 C.F.R.
8§ 144.12(d) in order to prevent adverse hedth affects, it fails to
adequately explain why this a permit condition is necessary to comply
with the SDWA or UIC regulations. As the Board has previously
explained:

The [SDWA] and implementing criteria and standards
are designed to assure that no contaminant in an
underground source of drinking water causes aviolation
of a primary drinking water regulation or otherwise
adversely affects the hedlth of persons. * * * A permit
condition or denia is appropriate only as necessary to
implement these statutory and regulatory requirements

* * %

In re Terra Energy Ltd, 4 EAA.D. 159, 161 n.6 (EAB 1992). The
“SDWA, as enacted by Congress, and the UIC regulations promulgated
by EPA pursuant to Congress mandate, establish the only criteria that
EPA may usein * * * egtablishing conditions under which deep well
injection isauthorized.” In re Envotech, L.P.,6 E.A.D. 260, 264 (EAB
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1996) (emphasisin original). The Region itsalf has conceded that the
content of the ERP is essentially a state and local matter and that EPA
has no authority to require that PGV make any revisions to the ERP.
Thus, it appears to us that the determination of whether or not the ERP
is complete - which would appear to be an indirect means of compelling
ERP revisions - is outside the scope of the Region’s authority. See
Envotech 6 EAA.D. a 272 (in issuing a UIC permit, the Region’'s
authority is limited to implementing the UIC regulations promulgated in
accordance with the mandate of Congressin the SDWA; issues of State
or locd jurisdiction are not alegitimate inquiry for EPA).

Further, athough the regulations provide the permit issuer with
broad discretion to impose a permit condition “necessary to prevent
migration of fluids into [USDWs]” (40 C.F.R. § 144.52(8)(9)), this so
called “omnibus authority” is not unlimited. See Envotech, supra. In
supporting a permit provison under this provison, the Region must
provide a sufficient explanation of why the permit condition is necessary
for the protection of USDWs. Because the record before us does not
contain a sufficient explanation in this regard, and because it appears to
us that determining the completeness of the ERP is a matter outside the
scope of the Region’s UIC authority, this provision is remanded and the
Region is ordered to ether provide a sufficient explanation for this
provison, remove it from the permit, or alter it to conform with its SDWA
jurisdiction. 6

18PGV also argues that this condition is clearly erroneous because it refers to

another permit condition (Condition 11.B.6) that does not exist. PGV Petitionat 47. As
discussed infra, however, the Region has agreed to correct this error.
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c. Condition I11.E.13.: Notification of
Non-permitted Releases

Condition I11.E.13. of the fina permit states:

a. Pursuant to the Comprehensive Environmenta
Response Compensation and Liability Act (CERCLA)
Section 103 and/or the Emergency Planning and
Community Right to Know Act (EPCRA) Section 304,
the permittee will immediately notify the National
Response Center (NRC) at (800) 424-8802, the Hawaii
State Emergency Response Commission (SERC) and
the Hawai County Locad Emergency Planning
Committee (LEPC) as soon as it has knowledge that
there has been a release into the environment of a
reportable quantity of a hazardous or extremely
hazardous substance.

b. Assoon as practicablefollowing areportable release
under EPCRA Section 304, the permittee will submit a
written followup report to the SERC and LEPC which
conforms to the requirements of that section.

PGV objects to these conditions which state existing
requirements under the Comprehensive Environmental
Response Compensationand Liability Act (“CERCLA”)

25

According to PGV, this provision merely reiterates existing requirements
and serves to “augment the Region’ s enforcement ability or increase the
ease of enforcing [and] is impermissible and beyond the scope of the
Region’ sauthority under the SDWA and UIC implementing regulations.”

PGV Pdition at 33-34. PGV states that this provision “doubles Region
IX’s enforcement opportunities’ by allowing the Region to respond to a
late notification of a release required under CERCLA or EPCRA as a
violaion of those statutes as well as the UIC permit.” Id. at 34. In
support of this provision, the Region states as follows:
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and Emergency Planning and Community Right to Know
Act (“"EPCRA”). These conditions merely reiterate
exiging requirements under these two federal statutes
and create no additional lega requirements for PGV.

Region’s PGV Response at 23 (emphasis added).

The Region cites to no statutory or regulatory authority for
including this condition nor does it explain any nexus between this
condition and the prevention of migration of fluids into the USDW.
Further, the Region states that the provision creates no additiond legal
requirements. As far as we can tel, the provision was included merely
as areminder to PGV of its obligations under CERCLA and EPCRA.
Under these circumstances, we faill to see why the condition is
necessary. Accordingly, the condition is remanded and the Region is
ordered to either provide a sufficient explanation for this condition or
remove it from the permit.

d. Condition I1.B.1.e.: Notification of
Emergency Responders

Condition 11.B.1.e. of thefinal permit states: “It isrecommended
that the permittee notify the emergency responders (County Civil
Defense, Fire Department and Police Department) prior to drilling any
new injection or non-injection well.” PGV argues that the Region is
attempting to incorporate state and loca requirements into the UIC
permit that are not related to the protection of USDWs. In addition, PGV
dtates that “including the condition as a ‘recommendation’ only blur
PGV’sobligations.” PGV Petition at 34. The Region responds that this
is “merely a recommendation and imposes no lega requirement on
PGV.” Region’s PGV Response at 23.

Because the Region framedthis provision asacondition and has
not indicated why it is necessary for the protection of the USDW, it is
remanded. The Region is ordered to ether provide a sufficient
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explanation for including it as a condition, or remove it from the permit's
list of conditions.

e. Condition I1.E.11.: Additional Monitoring
and Reporting

Condition I1.E.11 states:

If the operation of the injection wells is additionaly
regulated by other pollution control programs, e.g. Clean
Air Act, the adherence to the monitoring and reporting
conditions of such other pollution control programs shall
not be circumvented by the terms and conditions of this

permit.

PGV argues that this provision is vague and confusing, and is not
authorized under the SDWA. PGV Petition at 35. According to PGV,
the condition is vague because it is unclear if the Region would have
PGV violate the UIC permit if a conflict arose with another pollution
control program, and because the condition does not specify the “other
pollution control programs’ to which it is referring, except for the Clean
Air Act. Id. at 35. PGV argues that the Region lacked the authority to
include such a provison because the reporting and monitoring
requirementsof other pollution control programsisunrelated to protection
of USDWs.

In its response, the Region does not specify the basis for this
provison. The Region merdly states: “This is a standard EPA permit
condition which prevents compliance with the UIC permit from being
used as a defense to violation of other statutes” Region's PGV
Response at 23. In responding to comments on this issue during the
comment period, the Region stated that the provision is authorized under
40 C.F.R. § 144.52(a) which statesin part that “in addition to conditions
required in 8§ 144.51 [(“Conditions applicable to al permits’)], the
Director shal establish conditions, as required on a case by case basis
under * * * 144.54 (monitoring) * * *.” Regponse to Comments at
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7 63.a'" This response, however, merely states a possible basis for
authority for the condition and does not explain the need for the condition
or its relationship to the cited authority. Because the Region has failed
to articulate any clear basis for including this condition, either under 40
C.F.R. 8§ 144.54 or some other regulatory provision, the condition is
remanded and the Region is ordered to either provide a sufficient
explanation for this provison or remove it from the permit.

4. Vagueness
PGV arguesthat certain conditions are so vague asto deny PGV
fair notice of what is required under the permit and should therefore be
deleted from the fina permit.
a. Definition of “ well”
Part |. of the permit states, in part, that PGV is authorized “to

operate three existing Class V geothermal injection wells (theterm ‘well’
shall refer to an injection well unless otherwise stated) * * *.” Fina

"Wenotefurther that in responding to the comment that this conditionisvague

in that it fails to specify what statutes and regulations are included in the term “other
pollution control programs,” the Region stated:

Pollution control programs include, but are not limited to programs
under the Safe Drinking Water Act (SDWA), the Clean Water Act
(CWA), the Clean Air Act (CAA), the Resource Conservation and
Recovery Act (RCRA), the Emergency Planning and Community
Right to Know Act (EPCRA), and State and County laws and
regulations. For permit clarity, the final permit elaborates on what
programs are covered by the term pollution prevention programs.

Response to Comments at  63.a. (emphasis added). Except for areferenceto the Clean
Air Act, however, condition I1.E.11. in the final permit fails to elaborate on what
programs are covered. We can only assumethat the Regioninadvertently failed to include
such an elaboration.
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Permit at p. 4. Appendix Jto thefina permit containsalist of definitions,
including a definition of “well” which states: “*Well’ means a bored,
drilled or driven shaft, or a dug hole, whose depth is greater than its
widest surface dimension.” Appendix J(g). According to PGV, these
two provisonsdefine“well” in two different ways and, asaresult, “ PGV
cannot determine which to apply to various parts of the facility.” PGV
Petition at 37. Thus, PGV asserts that the provision in Part | is
impermissibly vague and should be removed. We disagree.

Contrary to PGV'’s assertion, the statement in Part |. of the
permit does not define the term “well.” Rather, this provison merely
provides that the term well as used in the permit refers to an “injection
wdl” in all instances unless specifically stated otherwise. The “well”
portion of “injection well” is defined in Appendix J. Because PGV has
failed to convince us that a conflict exists between these two provisions,
and because PGV has aso failed to provide any instances where
confusion has or could occur, review is denied on this issue.'®

b. Condition I1.B.1.a.: Notice of New Wells
Condition 11.B.1.a. states:

The permittee shall give advance notice of at
least fourteen (14) days to the EPA prior to spudding a
new injection wedl or non-injection wel (eg.
developmental, production, exploration wel). The
permittee shall give advance notice of at least fourteen
(14) days to the EPA of the conversion of a non-
injection well to an injection well.

PGV objects to this provision for two reasons. First, PGV sates that it
cannot determine whether there are other types of wells, besides the

18We note that the regulations at 40 C.F.R. § 144.3, define both the term
“injection well” and “well.”
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listed examples, that the Region would consider non-injection wells for
purposes of the permit. PGV Petition at 38. Second, PGV dates that
this provision fails to the explain what type of information is required in
the advanced notice. 1d. PGV points out that Condition I1.A.2.b. adso
requires advanced notice of new wells. That condition states:

At least fourteen (14) days prior to spudding anew well,
EPA shdl receive from the permittee: 1) the latitude
and longitude of the new well(s), and 2) amap smilar to
the one in Appendix B with the location of the existing
and new wells.

PGV assartsthat it cannot determine if these two permit conditions“are
intended to be identica or if additiona information is required in the
[1.B.1.a advanced notice.” PGV Petition at 38. For thesereasons, PGV
asserts that condition 11.B.1.a. is impermissibly vague and its inclusion
was clearly erroneous. 1d.

With regard to PGV’ s first objection, the Region responds that
it included examples of non-injection wellsonly for purposesof illustration
and that the provision makes clear that all non-injection wells require
advance notice. Region’sPGV Response at 24. The Region then states
that it will nevertheless modify Condition 11.B.1.a to state that “the
permittee shall give advance notice in writing.” 1d. The Region does
not address PGV's second objection, i.e., that the provison does not
specify the type of information required in the “advanced notice.”

Upon review, we agree with the Region that the provision states
clearly that notice of al new injection or non-injection wells is required.
Those listed in the parenthetical are merely examples of types of non-
injection wells. Any other type of non-injection well would also be
subject to the notification requirement. As to PGV’s second objection,
we see nothing confusing or ambiguous in the requirement that PGV
provide advanced notice of its intention to drill anew well or to convert
awel. By its terms, the provison merely requires PGV to inform the
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Region of its intentions. Because we find nothing unclear about this
condition, review is denied.

c. Condition 11.B.1.b.: Well Conversion
Condition I1.B.1.b. states, in part:

A new well or a non-injection well converted to an
injection well may not commence injection until:
i) congtruction is complete and the permittee has
submitted a notice of completion of congtruction to the
EPA through certified mail; and ii) the EPA has
received and reviewed the well information in I1.B.1.c.
and finds it is in compliance with the conditions of the

permit.

PGV states that this provision is impermissibly vague because “PGV
cannot determine whether a converted well (or well conversion) only
refers to awell becoming (converted to) aClass V geothermal injection
well and therefore cannot determine the breath of this requirement.”
PGV Petition at 38.

In response, the Region states:

This condition covers converting geotherma non-
injection wellsto Class V geothermd injection wells.
No other interpretation is possible, because the permit
clearly authorizes only ClassV geotherma wels* * *,
No other types of Class V (or Class I, I, 11, or IV)
wells are authorized by this permit.

Region’'sPGV Responseat 24. If any ambiguity existed in thisprovision,
it has now been resolved by the Region’s above-quoted interpretation.
We consider the Region bound by this interpretation.
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PGV dso assarts that it is impossible to comply with this
condition. PGV Petition a 40. In particular, the condition provides,
among other things, that before injection may commence, PGV must
provide the Region with certain well information in condition 11.B.1.c.,
which includes “injectivity test results”*® PGV argues that Condition
[1.B.1.b. isclearly erroneous becauseit isimpossible to provideinjectivity
test results before injection begins.

In response the Region states that PGV is confusing injectivity
testing conducted prior to commencing injection operations with actual
injection operations. Region’sPGV Response at 26. “When an operator
drills a well, it must be tested to determine the suitability for injection.
EPA does not understand why it isimpossible to conduct an ‘injectivity
test’ and provide EPA with the results prior to beginning injection
operations.” Id. Because the Region subsequently clarified when
injectivity testing isto be conducted, and because we consider the Region
bound by this clarification, we see no reason to grant review on thisissue.

Findly, PGV arguesthat Condition I1.B.1.b. isclearly erroneous
because it makes reference to two other conditions of the permit
(Conditions I1.B.6.b.i. and 11.B.6.c.) that do not exist. PGV Petition at
47. In response, the Region states:

The permit does erroneoudly contained two conditions
numbered 11.B.5. Pursuant to 40 C.F.R. § 144.41(a)
EPA will change the second Condition 11.B.5. in the
permit, entitled “ Proposed Changes and Workovers’ to

19 Condition 11.B.1.c. states:

The permittee shall provide EPA withthefollowinginformationfor
new and converted wells:

* * * * * * *

iii. Thelithologic log and injectivity test results.
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Condition I1.B.6. EPA will dso changell.B.6.c. inthe
last sentence of Condition [1.B.1.b. to Condition
[1.B.1.c. InIl.B.1.b.,, EPA will change Il.b.6.b.i. to
II.B.1.a

Region's PGV Response at 29. As these changes address PGV'’s
concerns on thisissue, this condition is remanded so that the Region can
make appropriate modifications.

d. Condition I1.B.4: Injection Intervals
Condition I1.B.4. states, in part:

For each well, injection into the intended zones will be
through the open borehole, with or without a dotted
(perforated) liner, below the cemented solid casing.
Alteration of the injection perforations and other rework
operation must be properly reported using EPA Form
7520-12 in Appendix C — Approved Changes and
Workover Plans and Sample Forms.

PGV asserts that the provision is impermissibly vague because it is
unclear whether this is merely a reporting obligation or requires prior
approval from EPA. PGV Petition at 39.

Initsresponse, the Region makes clear that this provision creates
only areporting obligation, and we hold the Region to thisinterpretation.
Review is therefore denied.

e. Condition I1.C.1.b.: Area of Review
Condition 11.C.1.b. states:
Unless corrective action has been taken, the

construction of a new injection well or conversion to an
injection well is prohibited within the area of review
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[(“*AOR")] until all abandoned, improperly seded, or
improperly completed wells that are located within the
AOR and penetrate the injection zone are properly
plugged and abandoned by the appropriate party.

PGV contends that this provison isimpermissibly vague because it uses
the term “injection zone” without indicating to what injection zone it is
referring. PGV suggeststhat theterm could refer to anew injection well
in which case “the injection zone would not exist, because the well itsalf
does not exist.” PGV petition at 39. We disagree.

That part of the sentence containing the term “injection zone’
clearly refers back to “al abandoned, improperly sedled, or improperly
completed wells that are located in the AOR.” We find nothing
ambiguous in this provision. Review is therefore denied.

f. Condition II.C.2.a.; Corrective Action
Condition |1.C.2.a. states:

The drilling of a new well or conversion to an injection
well is prohibited within a one-four[th] (1/4) mile of
SOH-1 until internal and external mechanica integrity
has been demonstrated to the EPA by some party.

PGV dtates that this provision is impermissibly vague because “PGV
cannot determine whether the requirement for ‘internal and external
mechanical integrity’ applies to the new wdl or to SOH-1."2° PGV
Petition at 40.

In itsresponse, the Region interprets the requirement for internal
and external mechanica integrity in this provision as being applicable to

20S0OH-1 is another well not owned by PGV. PGV Petition at 40.
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SOH-1. We consider the Region bound by this interpretation. Review
is therefore denied on thisissue.

5. Certain Provisions Make Compliance Impossible
a. Condition 11.E.2.c.: Pressure Recordings

Condition 11.E.2.c. states, in part:

In addition, a continuous recording of the injection
wellhead pressure, injection rate, and annulus pressure
shdl be maintained. Injection wellhead pressure,
injection rate and annulus pressure shall be visualy
checkeddaily. Pressurerecordingsshall bedocumented
on agraphica chart, such as a strip chart or a circular
chart, that shows the relationship between pressure and
elapsed time. The pressure recordings shall be
maintained whether or not the injection well isin use.
The pressure recordings shall distinguish between
the time periods of use and nonuseg, if any.

(Emphasis added). PGV argues that the requirement of this condition
regarding pressure recordings is clearly erroneous because “[t]hereisno
known equipment that can distinguish between periods of use and non
use.” PGV Pition at 40. In response the Region states:

No specid equipment is needed to comply with this
condition. EPA is requiring PGV to continue the
practice which PGV employed during the shut-in of
[well] KS-3 after it lost mechanical integrity. PGV
simply manually recorded the periods of non use on the
strip chart from the pressure recorder.

Region’'s PGV Response at 26 (citation omitted).
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Asthe Region hasnow clarified how PGV isexpected to comply
with this provision, we see no reason to grant review.

b. ConditionI1.D.2.b. and |1.E.12.c.: Leaks

Condition11.D.2.b. requiresthat “[&]ll piping, valvesand facilities
associated with injection operations * * * be maintained in a safe and
leak-free condition.” Condition Il.E.12.c. requires reporting of any
noncompliance which may endanger hedth or the environment, including
any wellhead leaks. PGV asserts that it should only be required to
control and report “significant leaks’” and that the Region has failed to
explain “why it was appropriate to control ‘al leaks in this section but
not others.” PGV Petition at 41.

Initsresponseto PGV’ sassertion on thisissuethe Region states:

EPA retained the requirement that “any” lesks be
reported in Condition I1.D.2.b. because this condition
applies only to portions of the facility that are above
ground, and thus more eadly detectable. This is in
contrast to the portion of the facility which are below
ground where leaks are less easily detected, e.g.
Condition 1.D.1.b. where a10% increase or decreasein
a wells annulus pressure congtitutes a significant leak,
and is reportable.

Region's PGV Response at 27. Although the Region does not mention
Condition 11.E.12.c., we assume that the same rationale would apply
since the wellhead is above ground.

Because we find nothing unreasonable in the Region’'s
explanation, and because PGV hasfailed to indicate initsreply why this
explanation is erroneous, review is denied on thisissue.



PUNA GEOTHERMAL VENTURE 37

c. Condition I1.E.12.: Twenty-Four Hour Reporting
Condition I1.E.12. states, in part:

12. Twenty-Four Hour Reporting

The permittee shall report any noncompliance which
may endanger hedlth or the environment, including:

* * * * * * *

c. Any welhead leaks or overflow from the ESRF
[(Emergency Steam Release Facility)] pond.

PGV asserts that this condition is clearly erroneous because the ESRF
pond is part of the production rather than the injection system.?* PGV
Petition at 41-42.

In responding to PGV's comment on this issue during the
comment period, the Region stated: “the ESRF collects and contains
fluids prior to sending them directly to the injection wells. Any overflow
or leak in the ESRF would allow fluids intended for injection to be
disposed of directly on the ground which could be a violation of section
1431 of the SDWA.” Response to Comments at § 64.d. Because
PGV'’s petition fails to indicate why the Region’s response on this issue
was clearly erroneous, review is denied on this issue. See In re
Beckman Production Services, UIC Appeal No. 98-4, dipop. at4n.4
(EAB,May 14,1999),8E.A.D. ___ (petitionersmay not smply reiterate
previous permit objections, but must demonstrate why the Region’s

2IPGV aso argues in its petition that the condition imposes requirements
unnecessary to protect USDWSs, and the condition isvoid as vague because PGV cannot
determine what the conditions require. As these issues were not raised during the
comment period, however, they were not preserved for review. 40 C.F.R. § 124.19(a).
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response to these objections is clearly erroneous or otherwise warrants
review).

6. Certain Conditions Violate SDWA § 300j-4 (Records
and inspections) and 40 C.F.R. § 144.5 (Confidentiality
of information)

a. Condition I11.E.9.: Availability of Reports*
Condition I111.E.9 dtates:

All reports prepared in accordance with the conditions
of this permit shall be available for public inspection at
appropriate offices of the EPA. Permit applications,
permits, and well operation data shall not be considered
confidential.

PGV contends that this provision is contrary to the SDWA and its
implementing regulation in that it fails to recognize the right to claim
certain information as confidential and contradicts Condition I11.D. of the
final permit? which, according to PGV, “accurately recognizes that the
SDWA and the UIC Program regulations alow a permit applicant to
protect confidentia business information and, indeed require the

2|n its petition, PGV mistakenly refers to this condition as I1.E.9. PGV
Petition at 42.

ZCondition I11.D. (Confidentiality) states:

In accordance with 40 CFR 882 and 144.5, any information
submitted to the EPA pursuant to this permit may be claimed as
confidential by the submitter. Any such claim must be asserted at
the time of the submission by stamping the words “confidential
businessinformation” on each page containing such information. |If
no claim is made at the time of submission, the EPA may make the
information available to the public without further notice.
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Adminigtrator not to divulge such information.” PGV Petition at 43-44.

In its response, the Region has agreed to modify this provision.
In particular, the Region states: “Because of the potential for confusion,
EPA will modify the end of the last sentence of Condition I11.E.9. * * *
to state “except aslimited by Condition I11.D.” Region’s PGV Response
at 28. As this appears to address PGV’s concerns, the permit is
remanded on this issue so that the Region can modify the permit
accordingly.?*

b. Condition 11.F.2.: Plugging and Abandonment
Plan

Condition I1.F.2. states, in part:

The permittee shal abandon the well according to the
Pugging and Abandonment Plan in Appendix I. and
must dso comply with the abandonment conditions
required by the State of Hawaii and the County of
Hawali.

PGV argues that the requirement that it comply with State and local
abandonment plansis clearly erroneous because these plans are not part
of the permit, and the Region has not reviewed the requirements of these
plans and determined that they are necessary to protect the USDW.
PGV Petition a 45. According to PGV, the Region has improperly
delegated permitting authority to local agencies to impose unspecified
requirements. Id.

#Initsreply to the Region’s response, PGV states: “ The Region admits that
this condition is improper and potentially confusing. It should therefore be stricken
rather than modified in the manner suggested by the Region.” PGV Reply at 22.
However, because the modification appearsto address PGV’ sconcerns, we seeno reason
to grant review.
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In its response to PGV’s petition, the Region states that it
included this provision “to prevent PGV from using compliance with
EPA’s Plugging and Abandonment requirements as a defense to
noncompliance with the state and county requirements.” Region’s PGV
Response a 28. Upon review, we would find nothing erroneous with the
inclusion of a condition that carried out the Region's stated intention for
this condition. The Region interprets this provison as not incorporating
state and county requirements into the federal UIC permit, but rather
amply as preventing PGV from relying on the EPA requirements in
defending an aleged violation of state and loca requirements. This
interpretation is consistent with 40 C.F.R. § 144.35(c), which states that
“[t]he issuance of a permit does not authorize * * * any infringement of
State or loca law or regulations” However, because the permit
provison states that PGV "must comply” with State and local
requirements, the condition by its terms goes beyond the Region's
interpretation and, therefore, must be remanded so that the Region can
make appropriate revisions.

c. Condition I11.E.10.: Sgnatory Requirements®®
Condition 111.E.10 states:

All reports or other information requested by the
[Hawaii Department of Health (“"DOH”)] and/or EPA
shdll be signed and certified by a responsible corporate
officer or duly authorized representative according to 40
CFR § 144.32.[%]

PGV incorrectly identifies this provision as11.E.10. in its petition.

2640 C.F.R. 8 144.32 requires, among other things, that reports required by

permits, aswell as other information requested by the Region, be signed by aresponsible
corporate officer or duly authorized representative. See 40 C.F.R. § 144.32(b).
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PGV argues that requirements of 40 C.F.R. § 144.32 are limited to
information requested by EPA and “[i]nclusion of DOH is therefore
clearly erroneous, as it is in excess of Region 1X’s authority.” PGV
Petition at 46.

In response the Region states that it “intended to require that
information submitted to EPA, or EPA and DOH together be certified
according to 40 CFR § 144.32(b). EPA will modify Condition 111.E.10
from *DOH and/or EPA’ to ‘EPA, or DOH and EPA.’” Asthis change
would address petitioner’s concerns, this condition is remanded so that
the Region can make the above-quoted modification.

7. Typographical or Other Errors

a Partl

Part | of the permit authorizes, among other things, injection of
“geothermal noncondensible gasesthat are produced during the operation
of the well field and power plant.” PGV argues that this provision is
clearly erroneous because geothermal noncondensible gases are not
produced during the operation of the well field but aready exist in the
geothermal fluids which come from the well. PGV petition a 47. In
response, the Region acknowledges that geotherma noncondensible
gases originate underground, but states that the condition is not erroneous
because the term “produced” “is a term of art in the UIC regulations
(and in the industry) to describe liquids or gases that originated
underground but are then brought to the surface” Region's PGV
Response at 29. The Region then cites to various regulatory provisions
using the word “produced” and variations thereof to refer to resources
originating underground.

Because the Region has made clear that the term “ produced” as
used in the above-quoted portion of Part | of the permit refers to
geothermal noncondensible gases that already exist in the geothermal
fluids which come from the well, we see no reason to grant review on
thisissue.
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b. Condition I1.B.5.d.ii.: Flow Meter

Condition 11.B.5.d.ii. requires that PGV maintain a “flow
transmitter on each well that provides information directly to the control
room of the plant.” PGV asserts that the inclusion of this provision is
erroneous because in its response to comments (at 1 37.9.), the Region
stated that it would not require aflow transmitter on each well but would
only require a flow transmitter on the “combined flow injection line.”
PGV Petition at 47. In response, the Region agrees that it erroneoudly
added Condition 11.B.5.d.ii to the permit and has agreed to delete this
provision. Region’s PGV Response at 30. Accordingly, on remand, the
Region is ordered to delete Condition I1.B.5.d.ii. from the permit.

c. Condition I1.B.5.1.

Condition I1.B.5.f. requiresthat PGV maintain: “A deviceonthe
line between the Emergency Steam Release Facility (ESRF) and the
combined flow injection line for measuring the quantity of supplemental
water going to the wells.” PGV argues that no such line exists and that
the Region should revise this provision to refer to “the line between the
Emergency Steam Release Fecility (ESRF) pond and the combined flow
injection line for measuring the quantity of supplementa water going to
thewells.” PGV Petition at 48. In its response, the Region has agreed
to make thisrevison. Accordingly, on remand, the Region is ordered to
revise this condition accordingly.

d. Conditions!l.D.1.b. and Il.E.2.c.

Condition I1.D.1.b. states, in part: “an annulus pressure increase
or decrease of more than ten (10) percent in five (5) hours congtitutesa
sgnificant leak, unlessit occurred during the normal shut-in of awell for
repairs* * *.” PGV argues that use of the word “increase” makes no
sense in the context of aleak, and that “[w]ithout revision, this condition
and condition I1.E.2.c. whichrequire 24 hour reporting of such ‘lesks is
clearly erroneous.” PGV Petition at 48. PGV notes that the term
“increase” did not appear in the draft permit. Initsresponse, the Region
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states: “[w]hen aleak occursin part of the casing where the pressurein
the formation is greater than the pressure in the well, alesk will resultin
adggnificant increase in pressurein thewell.” Region’s PGV Response
at 30.

Because we find nothing unreasonable in the Region’'s
explanation, we see no reason to grant review on thisissue.

B. Friends of the Red Road Petition: UIC Appeal No. 99-2A

On July 29, 1999, Friends of the Red Road (“FRR”) filed a
petition for review with the Board.?” At the Board’ srequest, the Region
filed a response to the petition. See Responses to Petitions for Review
(April 14, 2000) (“Region’s FRR Response”).?® PGV hasfiled amotion
to dismissthe petition asuntimely and for failing to meet the standards for
review under 40 C.F.R. § 124.19. See Mation to Dismiss Petitions for
Review Filed by Gail Mackenzie and Friends of the Red Road (Athena
Peanut) (“PGV Motion”) (April 12, 2000). FRR raises the following
issues. 1) PGV'’s Emergency Response Plan (“ERP”) is inadequate to
protect local residents; 2) air emissions from the PGV facility are
affecting residents’ catchment drinking water systems; 3) “[t]here is no
closed system”; and 4) the permit failsto protect human health and the
environment and improperly designates certain comments as beyond the
scope of the UIC permit. FRR Petition at 1-4. In response, both the
Region and PGV assert that review should be denied because FRR has
failed to meet the standard of review under 40 C.F.R. § 124.19. In
addition, PGV asserts that the petition should be dismissed as untimely.

For the following reasons, review is denied.

2"The petition is signed by Athena Peanut, and states that Ms. Peanut is

appealing in her capacity as President of FRR and as an individual. For smplicity, the
petition will be referred to as* FRR Petition.”

28The Region’s April 14, 2000 submission also responded to apetition filed by
Ms. Gail MacKenzie. Thisappeal will be discussed further infra.
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1. Timeliness

Under the regulations governing permit appeds, a petition for
review of apermit decison must ordinarily be filed with the Board within
30 days of service of notice of the fina permit decision by the Region.
40 C.F.R. 8§ 124.19(a). Where, as here, the fina permit decision is
served by mail, a petitioner has an additional three days in which to file
apetitionfor review. 40 C.F.R. §124.20(d). Documentsare considered
filed on the date they are received by the Board,?® and failure to ensure
that a petition for review is received by the filing deadline will generaly
lead to dismissal of the petition on timeliness grounds. See In re
Envotech, L.P., 6 E.A.D. 260, 266 (EAB 1996) (dismissing as untimely
permit appeals received after the filing deadline).

In this case, the Region issued and served the fina permit on
June 16, 1999. Thus, ordinarily, the deadline for filing a petition with the
Board would have been July 19, 1999, 30 days plus three days.
However, in its June 16™ public notice regarding issuance of the final
permit, the Region Stated that the appeal period would close on July 21,
1999. Moreover, the Region states that its staff erroneoudy informed
various commentersthat a petition would betimely if it werepostmar ked
by duly 21%. Region’s FRR Response at 4. Because it appears that
FRR'’s petition was postmarked by July 21%, we will consider the appeal
timely filed.*°

2% See Inre Outboard Marine Corp., 6 E.A.D. 194, 196 (EAB 1995).

30For the samereasons, the Region statesthat it does not contest thetimeliness
of FRR's petition.
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2. Emergency Response Plan

FRR argues that PGV’s ERP is inadequate in that it fails to
insure the protection of local residents. Given the Board' sremand of the
permit provision concerning the ERP, there is no reason to grant review
on thisissue.

3. Air Emissions

FRR asserts that air emissions from the PGV facility are
contaminating residents catchment drinking water systems and should
therefore be regulated in the UIC permit. Asstated above, however, the
SDWA and the UIC regulations provide the only criteria the EPA may
use in establishing permit conditions. See Envotech, 6 E.A.D. at 264.
Because neither the SDWA nor the UIC regulations authorize the
Agency to regulate air emissions from a UIC facility, FRR’'s concerns
are outside the scope of the UIC program. Moreover, as the Region
explains in its response, because catchment systems serving individual
residences are not USDWSs, they cannot be regulated in a UIC permit.
Region's FRR Response a 5; In re NE HUB Partners, 7 E.AA.D. 561,
567 (EAB 1998) (the purpose of the SDWA and its implementing
regulations is to prevent the movement of contaminants into USDWSs),
review denied sub nom. Penn Fuel Gas, Inc. v. U.S. EPA, 185 F.3d
862 (3d Cir. 1999); In re Terra Energy, Ltd., 4 EAA.D. 159, 161 n.4
(EAB 1992) (same). Review istherefore denied.

4. “ Closed Loop System”

In commenting on the draft permit, PGV stated, among other
things, that a test parameter for isopentane was unnecessary because
PGV uses N-pentane rather than isopentane. In response, the Region
acknowledged that PGV uses N-pentane and stated: “ EPA ismonitoring
for N-pentane to ascertain that PGV’s system is a closed loop.”
Response to Comments at 83.a.  In its petition, FRR states:
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Thereisno closed loop system. Hawaii Electric Power
& Light, Co. (Helco), using theterm “fugitive gases’ for
PGV’s missng-in-action pentane, reported 12,000
gdlons mysteriously missing each quarter regularly to
members of the Helco Citizens Advisory Board in 1998.
Helco correctly or incorrectly used the name isopentane
at that time. | Sit on that board.

FRR petition at 3.

Because the Board cannot ascertain from the above-quoted
statement the permit condition to which FRR is objecting, the statement
lacks the specificity necessary to support a petition for review. Asthe
Board has consigtently held, “a petition for review must contain
fundamental information in order to justify consideration on the merits.”
In re Federated Oil & Gas, 6 EA.D. 722, 726 (EAB 1997). In
particular, 40 C.F.R. 8§ 124.19 requires apetition for review to include, at
a minimum, “two essential components: (1) clear identification of the
conditions in the permit [that are] at issue, and (2) argument that the
conditions warrant review.” In re Beckman Production Services, 5
E.A.D. 10, 18 (EAB 1994). Because FRR failsto meet thisrequirement,
review is denied on thisissue!

1\We recognize that FRR is not represented by counsel and, as in previous
cases, we have therefore endeavored to construe FRR’ s objections generously so as to
identify the substance of its arguments. However, “[w]hile the Board does not expect
or demand that [pro se] petitions will necessarily conform to exacting and technical
pleading requirements, a petitioner must neverthel ess comply with the minimal pleading
standards and articulate some supportable reason why the Region erred in its permit
decision in order for petitioners concerns to be meaningfully addressed by the Board.”
In re Environmental Disposal Systems, Inc., UIC Appeal Nos. 98-1 & 98-2, slip op. at
7-8 n.5 (EAB, Oct. 15, 1998), 8 EA.D. . Seealso In re Sutter Power Plant, PSD
Appeal Nos. 99-6 & 99-73, slip op. at 10-11 (EAB, Dec. 2, 1999), 8E.A.D. __ .
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5. Human Health and the Environment

In its response to comments, the Region stated that certain
comments were outside the scope of the UIC permitting program.
According to FRR, by failing to consider certain issues, the Region failed
to give adequate consideration to the protection of human health and the
environment. FRR citesto the following issue that the Region refused to
consider: “ ATSDR health study and Dr. Marvin Legator, Dr. Sam Ruben,
genocide, asthma, elevate fetal deaths, learning disabilities, and lead
testing.” FRR Petition at 3.

However, as FRR's concern does not challenge the vaidity of
any particular provison of the PGV permit, it fails to satisfy a basic
prerequisite for obtaining board review under 40 C.F.R. § 124.19,
namely, the identification of a specific permit term that is claimed to be
erroneous. See Federal Oil & Gas,6 E.A.D. at 730. Moreover, asthe
Region states in its response, the permit includes conditions that the
Region determined were necessary to protect USDWSs from potential
contamination resulting from the PGV facility. In particular, the Region
states:

Issuance of an individua UIC permit alowed EPA to
add conditions related to well construction (section
I1.B.); corrective action (section I1.C.); and well
operation, (section 11.D.); which included mechanical
integrity (section 11.D.1.); injection pressure limitations
(section 11.D.2.a and 11.D.2.b.); and injection rate
limitation (section 11.D.3). The permit aso included
additiona monitoring, record keeping, and reporting
requirements, specificaly a hydrological monitoring
program (section I1.E.1.); a program for mechanical
integrity testing and monitoring of injection wells(section
[1.E.2.); injection fluid monitoring program (section
[1.E.3.); twenty-four hour reporting (section 11.E.12);
and reporting of noncompliance with permit limitations
(section I1.E.13). The permit requires PGV to plug and
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abandon wells that are no longer used (section I1.F.);
maintain financiad responsbility (section11.G.); maintain
proper operation and maintenance (section I1.E.5);
provide information (section 111.E.6); dlow inspection
and entry (section III.E.7); report changes and
noncompliance (section 111.E.11) and provideimmediate
and follow-up notification of non-permitted releases
(section 111.E.13).

Region’s FRR Response at 9-10 (citations omitted). Nothing in FRR's
petition indicates why these conditions are not sufficient to ensure
protection of USDWs and, therefore, to protect human heath and the
environment as contemplated by the SDWA. Review is therefore
denied.

C. Gail Mackenzie Petition: UIC Appeal No. 99-2B

Asprevioudy stated, based on the Region’ s erroneous statement
regarding the deadlinefor filing petitionsfor review in this case, apetition
must have been postmarked no later than July 21, 1999, to be considered
timey. Because Ms. Mackenzie's petition was not postmarked until
July 23, 1999, it was untimely and is therefore dismissed. See Inre
Williams Pipe Line Company and L& C Services, Inc., CAA Appeal
No. 97-3 (EAB, Febh. 27, 1997) (Order Dismissing Appeal) (dismissing
with prejudice as untimely an appeal filed by U.S. EPA Region VII
because the appea was not received by the Board by the filing deadline);
In re Outboard Marine Corp., 6 E.A.D. 194 (EAB 1995) (dismissing
as untimely an apped filed by U.S. EPA Region V because the appeal
was received by the Board one day after the filing deadline).



PUNA GEOTHERMAL VENTURE 49
D. Adrian Barber Petition: UIC Appeal No. 99-3

On April 25, 1999, Mr. Barber filed a motion seeking additional
time to file a petition for review in this matter.3> Mr. Barber stated that
heis the former president and board member of Puna Maama Pono, a
community-based, non-profit corporation. In support of his request for
an extension of time, Mr. Barber stated that during his association with
Puna Malama Pono, he was the designated “point of contact” with
Region IX headquarters in his community. Further, Mr. Barber
represented that because of “fatigue” and a “breakdown,” he resigned
his functions with Puna Maama Pono in early 1999. Although
Mr. Barber said he had a “clear recollection” of informing the Region of
his resignation, he stated that “ somehow, thisinformation did not makeits
way appropriately through [Region 1X],” with the result that material
related to this proceeding was sent to Puna Malama Pono rather than to
his own address. Because of this aleged communication lapse,
Mr. Barber asserted that “until recently,” he failed to receive public
notification of the permit and draft permit issued in this proceeding, along
with associated public commentsand responses. Citingthe* considerable
amount of material” he was required to review, Mr. Barber sought
additional time of “ approximately one week” from the date of his motion
in order to file a petition for review with the Board.

By order dated July 27, 1999, we stated that Mr. Barber had not
convinced us that an extension of time to file a petition for review was
appropriate. Nevertheless, we stated that “if Mr. Barber can established
to the Board' s satisfaction that Region 1X improperly denied him notice
of this proceeding, we shall grant Mr. Barber an extension of time to
August 4, 1999, to file a petition for review.” Order a 2. The Board
further stated that Mr. Barber could include his justification for the
extension in his petition and that the petition must be received no later
than August 4, 1999.

32PGV filed a motion requesting that the Board deny Mr. Barber’s request.
Motion to Deny Adrian Barber's Late Filed Petition for Review (Aug. 5, 1999).
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Mr. Barber filed his petition with the Board on August 20, 1999.
The petition is dated August 13, 1999, and was sent by Express Mail on
August 18, 1999. Because the petition was not received by the August 4,
1999 extended deadline, the petition is hereby dismissed as untimely.

E. Michael T. Hyson Petition: UIC Appeal No. 99-4

Mr. Hyson's petition (“Hyson Petition™), aone page letter dated
Jduly 21, 1999, states.

| hereby petition the Board to stop this permit and shut
down geothermal operations in Hawaii based on
primarily reasons of health and because of the current
and continuing risk of the contamination of the ground
water which we drink, and on the utter devastation the
[sic] might be vidted on this community a any time
should amajor blowout occur. | call onthe EPA to help
end this atrocity that is genocidally gassing a civilian
population in the name of “renewable energy.”

Hyson Petition. Mr. Hyson provides no documentation supporting his
assertions, nor does he cite to any part of the administrative record
regarding the alleged dangers of the PGV facility. Moreover, Mr. Hyson
fals to chalenge the validity of any particular provison of the PGV
permit and therefore fails to satisfy a basic prerequisite for obtaining
Board review under 40 C.F.R. § 124.19. See In re Environmental
Disposal Systems, Inc., UIC Appea Nos. 98-1 & 98-2, dip op. at 16
(EAB, Oct. 15, 1998), E.A.D. . Review istherefore denied on the
above-quoted issue.

Mr. Hyson's petition also states: “ The further reason supporting
this demand for review are the same as those being submitted by Adrian
Barber and Rene Siracusa.” However, because the Board has decided
that Mr. Barber’s petition must be dismissed as untimely, we decline to
consider the issues raised in that appeal. Mr. Siracusa’s petition is
discussed below.
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F. Puna Outdoor Circle Petition: UIC Appeal No. 99-5

By petition dated (and postmarked) July 20, 1999, Puna Outdoor
Circle (“*POC"), through its president, Rene Siracusa, seeks Board
review of the Region’ s permit determination on four grounds. Theseare
asfollows.

(1) Asdiscussed above, the permit conditions the construction of
new wells on the “completeness’ of PGV’ s Emergency Response Plan.
See Permit Condition 11.B.1.d. According to POC, neither PGV’s nor
Hawaii County’s ERP is “complete.” However, because we have
remanded permit condition I1.B.1.d. and ordered the Region to remove
it from the permit (see section I1.A.3.b above), this issue is now moot.
Review is therefore denied.

(2) POC assertsthat PGV should not beissued a permit because
of its poor compliance history. However, as the Board has previousy
stated, concerns regarding a permittee’ s past violations “do not, without
more, establish alink to a‘condition’ of [a UIC permit], and thus do not
provide a jurisdictiona basis for the Board to grant review. See 40
C.F.R. 8124.19 (only ‘condition[s] of a permit decison’ arereviewable
on appeal to the Board)[.]” In re Envotech, L.P., 6 E.A.D. 260, 273
(EAB 1996) (quoting Inre Laidlaw Environmental Services, 4 E.A.D.
870, 882-83 (EAB 1993)). A permit will not be denied due to a
permittee’s past practices absent a showing that “no matter what
conditions or terms are put into the permit, compliance with the permit
cannot ensure protection of USDWSs.” Envotech, 6 E.A.D. at 274.
Because POC has failed to make such a showing, review is denied on
thisissue.

(3) POC argues that the Region has failed to consider the effect
of air emissions from the PGV facility on the catchment systems of local
resdents. As stated above, however, neither the SDWA nor the UIC
regulations authorize the Agency to regulate air emissions from a UIC
facility. FRR’s concerns are therefore outside the scope of the UIC
program. Review istherefore denied.
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(4) Finally, POC argues that the Board should review the siting
of the PGV facility because “[tlhe PGV facility is located in a
‘geothermal resource subzone' and an agricultural zone that includes
residents. Thisis a zoning conflict that needs to be addressed by the
appropriate State and County land use and planning entities.” POC
Petition at 4. However, because the “zoning conflict” to which POC
refersisamatter to be resolved at the State or local level, POC’ srequest
for Board review is denied. See Envotech, 6 E.A.D. a 272 (siting of
wells are “matter[s] of State or local jurisdiction rather than alegitimate
inquiry for EPA (except to the extent that a petitioner can show that a
well cannot be sited at its proposed |ocation without necessarily resulting
in violations of the SDWA or UIC regulations).”).

[11. CONCLUSON

For the reasons stated above, the permit is remanded. On
remand, the Region is ordered to: 1) remove condition 11.B.5.d.ii (flow
meter) from the permit; 2) provide a sufficient rationale for inclusion of
the following conditions or remove them from the permit: 11.A.2.a (600-
foot setback requirement), I1.B.1.d. (emergency responseplan), |1.B.1.e.
(notification of emergency responders), I1.E.11. (additional monitoring
and reporting), 11.F.2. (plugging and abandonment plan), and 111.E.13.
(notification of non-permitted releases). Unless the Region decides to
remove these conditions (or the offending portions of these conditions)
from the permit, the Region must accept and respond to public comments
on its decision to retain these conditions. Any party who participatesin
the remand process with regard to these permit conditions and is not
satisfied with the Region’s decison on remand, may file an apped
(limited to these issues) with the Board pursuant to 40 C.F.R. § 124.19;
3) modify condition 11.B.1.a. to state that “the permittee shall give
advance notice in writing” ; 4) change the second condition “11.B.5.” in
the permit, entitled “Proposed Changes and Workovers’ to condition
“11.B.6.,” change the reference to condition “11.B.6.c.” in the last
sentence of condition I1.B.1.b. to “11.B.1.c.,” and, in condition 11.B.1.b.,
change the reference to “I1.B.6.b.i.” to “I1.B.1.a”"; 5) modify the last
sentence of condition I11.E.9. to state “except as limited by Condition
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[11.D.”; 6) substitute “EPA, or DOH and EPA” for “DOH and/or EPA”
in condition 111.E.10.; and 7) modify condition I1.B.5.f. by adding the
word “pond” after “the Emergency Steam Release Facility (ESFR).”33

The petitions filed by Gail Mackenzie (appeal no. 99-2B) and
Adrian Barber (appeal no. 99-3) are dismissed asuntimely. On al other
issues raised by the various petitioners, review is denied for the reasons
stated above.

So ordered.

3Although 40 C.F.R. § 124.19 contempl ates that additional briefing typicaly
will be submitted upon agrant of review, adirect remand without additional submissions
isappropriatewhere, ashere, it does not appear asthough further briefson appeal would
shed light on the issues to be addressed on remand. In re Jett Back, Inc., UIC Appeal
Nos. 98-3 & 98-5, slip op. at 35 n.27 (EAB, May 27,1999), 8E.A.D. ___.



